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OPINION AND ORDER

The parties appeared by counsel on January 12, 2012 for argument on the Defendants’ Motion to Dismiss and Plea in Bar of Sovereign Immunity.
    

I. BACKGROUND
The Plaintiffs, who are citizens of the United States, and residents of and qualified voters in the Commonwealth of Virginia, have brought suit against the Defendants, the Virginia State Board of Elections, its Chairman, Vice-Chairwoman, and Secretary, the Governor, Lieutenant Governor, and Attorney General of Virginia, in their official capacities.  The Plaintiffs reside in six of Virginia’s eleven congressional districts: Districts 1, 3, 4, 7, 10, and 11.  Compl. ¶¶ 2-7, 17.  They voted in the 2010 election for the U.S. House of Representatives and intend to vote the same in 2012.  Id. at ¶¶ 8, 35.  


The Plaintiffs claim that Virginia’s congressional districts are malapportioned in light of the 2010 federal decennial census in which Virginia’s population rose 13% from 7,078,515 persons in 2000 to 8,001,024 in 2010.  Id. at ¶¶ 18-20.  This population increase has shifted the ideal congressional district population from 643,501 persons to 727,366.  Id. at ¶¶ 21-22.  Yet, these districts remain apportioned for representational purposes according to the 2000 census, see Va. Code Ann. § 24.2-302.1, thereby creating a population deviation of 223,253 persons.  Compl. ¶ 23.  

The Plaintiffs maintain that Virginia’s currently enacted congressional reapportionment plan “discriminates against citizens in overpopulated Virginia congressional districts, including Plaintiffs, by diluting their votes relative to those of citizens in less populous Virginia congressional districts.”  Id. at ¶ 25.  They further claim that the General Assembly’s “failure to enact and implement a Virginia congressional redistricting plan based on the 2010 Census has violated and is violating the[ir] equal protection rights … under the Virginia Constitution, Article II, Section 6.”  Id. at ¶ 33.   


Moreover, they point to language in the Constitution of Virginia that provides: “The General Assembly shall reapportion the Commonwealth into electoral districts in accordance with this section in the year 2011 and every ten years thereafter.”  Va. Const. art. II, § 6 (emphasis added).  The Defendants concede that the General Assembly has failed to reapportion Virginia’s congressional districts in 2011.  House Bill 251—legislation to reapportion these districts—passed the House of Delegates on January 13, 2012 and the Senate on January 20, 2012.  This bill must still be approved by the Governor and be precleared by the U.S. Department of Justice or the U.S. District Court for the District of Columbia.  The preclearance process takes anywhere from sixty days to several months.  Compl. ¶ 31.  Regardless, it is the Plaintiffs’ assertion that the General Assembly has forfeited its constitutional responsibility to reapportion Virginia’s congressional districts because of its failure to do so in 2011, as the Constitution mandates, and, thus, the responsibility of reapportionment falls to the Court.  


For these reasons, the Plaintiffs ask the Court, inter alia, to declare, pursuant to Code § 8.01-184, that Virginia’s currently enacted congressional reapportionment plan, id. § 24.2-302.1, is unconstitutional, to enjoin, pursuant to Code § 8.01-620, the Defendants from “calling, holding, supervising, or certifying any further elections” under this plan, and to order into effect a new plan in time for the 2012 congressional elections.  Compl. ¶¶ 1-3.  


In response, the Defendants filed a Motion to Dismiss and a Plea in Bar of Sovereign Immunity.  In their Brief in Support and Supplemental Brief, the Defendants aver that the Plaintiffs do not have standing to bring this action, that this matter is not ripe for decision, that the doctrines of separation of powers and sovereign immunity preclude the Court from deciding this matter, and that the language of Article II, Section 6, of the Constitution of Virginia speaks in directory, not mandatory, terms.  These claims are contested in the Plaintiffs’ Brief in Response and Supplemental Brief.  

II. ANALYSIS
a. The Plaintiffs have standing to bring this action.  
At the January 12, 2012 hearing, the Defendants, for the first time, raised the claim that the Plaintiffs do not have standing to bring this action because they “have not suffered a particularized injury specific to them as individuals.”  Defs.’ Supp. Br. at 2.  


“The concept of standing concerns itself with the characteristics of the person or entity who files suit.”  Cupp v. The Bd. of Supervisors of Fairfax County, 227 Va. 580, 589, 318 S.E.2d 407, 412 (1984).  Its purpose is to guarantee that the person advocating a position possesses “a substantial legal right to do so and that his rights will be affected by the disposition of the case.”  Id. (citation omitted).  In determining whether a person has standing, a court asks “whether he has a sufficient interest in the subject matter of the case so that the parties will be actual adversaries and the issues will be fully and faithfully developed.”  Id.  Furthermore, in a declaratory judgment context, “[a] plaintiff has standing … if he has ‘a justiciable interest’ in the subject matter of the litigation, either in his own right or in a representative capacity.”  Bd. of Supervisors of Henrico County v. Fralin & Waldron, Inc., 222 Va. 218, 223, 278 S.E.2d 859, 862 (1981) (citation omitted).  


In the area of reapportionment, the Supreme Court of Virginia has held that, “like federal courts, [it] will consider proof of residency in an alleged racially gerrymandered district as sufficient to establish standing to challenge that district without further proof of personalized injury.”  Wilkins v. West, 264 Va. 447, 460, 571 S.E.2d 100, 107 (2002); see United States v. Hays, 515 U.S. 737, 744-45 (1995) (“Where a plaintiff resides in a racially gerrymandered district, however, the plaintiff has been denied equal treatment …, and therefore has standing to challenge the legislature’s action.”) (citation omitted).  “While this standard was developed in the context of racial gerrymandering claims, [the Supreme Court] believe[s] the same standard is appropriate to establish standing for allegations that electoral districts violate the compactness and contiguous requirements of Article II, § 6 of the Constitution of Virginia.”  Wilkins, 264 Va. at 460, 571 S.E.2d at 107.  The Court sees no reason why these principles should not apply to the Plaintiffs’ constitutional challenge.  Because the Plaintiffs are residents of and qualified voters in the congressional districts alleged to be unconstitutionally apportioned—in fact, they “each live in a congressional district that has more residents than other Virginia congressional districts,” Pls.’ Supp. Resp. at 4—the Court finds that the Plaintiffs have standing to bring this action. 

b. This matter is ripe for decision. 
It is the Defendants’ contention that the Plaintiffs’ suit is too speculative and is not ripe for decision. Specifically, they claim that “there remains ample time for the General Assembly to redistrict Virginia’s congressional seats and obtain timely preclearance of that redistricting prior to the 2012 congressional elections.”  Defs.’ Br. in Supp. ¶¶ 4, 7.   
The purpose of granting a party’s request for declaratory judgment “is to provide relief from the uncertainty arising out of controversies over legal rights.”  Treacy v. Smithfield Foods, Inc., 256 Va. 97, 103, 500 S.E.2d 503, 506 (1998) (citing Erie Ins. Group v. Hughes, 240 Va. 165, 170, 393 S.E.2d 210, 212 (1990); Reisen v. Aetna Life & Cas. Co., 225 Va. 327, 331, 302 S.E.2d 529, 531 (1983)) (other citation omitted).  It is within the Court’s discretion, and in the exercise of “great care and caution,” that declaratory relief may be ordered.  Id. (citing Liberty Mut. Ins. Co. v. Bishop, 211 Va. 414, 421, 177 S.E.2d 519, 524 (1970)).  However, before the Court may make such “binding adjudications of right,” the complainant must make a showing that an “actual controversy” exists, that his interests are neither hypothetical nor abstract, and that there is an “antagonistic assertion and denial of right.”  Id. (citing Blue Cross & Blue Shield v. St. Mary’s Hosp., 245 Va. 24, 35, 426 S.E.2d 117, 123 (1993); Erie, 240 Va. at 170, 393 S.E.2d at 212; Reisen, 225 Va. at 331, 302 S.E.2d at 531) (internal quotation marks and other citation omitted); see Mosher Steel-Va., Inc. v. Teig, 229 Va. 95, 100, 327 S.E.2d 87, 91 (1985) (citing Bd. of Supervisors of Fairfax County v. The Southland Corp., 224 Va. 514, 520-21, 297 S.E.2d 718, 721 (1982); Fralin & Waldron, Inc., 222 Va. at 224, 278 S.E.2d at 862).  Furthermore, “the controversy must involve specific adverse claims that are based on present, not future or speculative, facts that are ripe for judicial assessment,” that is, the controversy must be “justiciable.”  Treacy, 256 Va. at 104, 500 S.E.2d at 506 (citing City of Fairfax v. Shanklin, 205 Va. 227, 229, 135 S.E.2d 773, 775 (1964)) (other citation omitted).  Without these guiding principles, the Court could improperly issue an advisory opinion, or decide issues that are merely speculative, or that have become moot.  

Reapportionment of electoral districts poses particular ripeness concerns “because the election is too far underway or actually consummated prior to judgment” to provide challengers to an election appropriate relief.  Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289, 300 n.12 (1979) (citing Dunn v. Blumstein, 405 U.S. 300, 333 n.2 (1972); Moore v. Ogilvie, 394 U.S. 814, 816 (1969); Williams v. Rhodes, 393 U.S. 23, 34-35 (1968)).  In such cases, “[j]usticiability … depends not so much on the fact of past injury but on the prospect of its occurrence in an impending or future election.”  Id. (citing Storer v. Brown, 415 U.S. 724, 737 n.8 (1974); Rosario v. Rockefeller, 410 U.S. 752, 756 n.5 (1973); Dunn, 405 U.S. at 333 n.2).  The U.S. Supreme Court has found “value in adjudicating election challenges” prior to the conclusion of an election because “[t]he construction of the statute, [or in this case, a constitutional provision,] an understanding of its operation, and possible limits on its application, will have the effect of simplifying future challenges, thus increasing the likelihood that timely filed cases can be adjudicated before an election is held.”  Id. (quoting Storer, 415 U.S. at 737 n.8)) (emphasis in original) (internal quotation marks omitted).  


One Virginia federal court recently examined these same concerns under the lens of reapportionment.  In Carter v. Virginia State Board of Elections, No. 3:11-CV-00030, 2011 U.S. Dist. LEXIS 46119 (E.D. Va. Apr. 29, 2011), the Plaintiffs challenged a then-approved General Assembly reapportionment plan of state Senate districts, which, at that time, had not been approved or vetoed by the Governor.  Id. at *4-5.  The U.S. District Court for the Eastern District of Virginia found that “[w]hether the Governor signs the bill, vetoes it, or fails to act on it at all, there are no scheduled Virginia Senate elections until the primary, currently planned for August 23, 2011.”  Id. at *5 (citation omitted).  Because “there [was] no reason to suspect that Virginia’s lawmakers [would] fail to enact appropriate redistricting legislation in a timely manner,” the Court dismissed the matter on ripeness grounds.  Id. at *2.


Other federal and sister-state courts, however, have followed the U.S. Supreme Court’s view that “[o]ne does not have to await the consummation of threatened injury to obtain preventive relief.  If the injury is certainly impending that is enough.”  Pennsylvania v. West Virginia, 262 U.S. 553, 593 (1923).  In French v. Boner, Nos. 91-5811, 91-5875, 1991 U.S. App. LEXIS 19010 (6th Cir. Aug. 8, 1991), the Plaintiff challenged the upcoming August 1, 1991 local council elections because the districts, which were apportioned following the 1980 federal decennial census, were malapportioned in light of the 1990 census.  Id. at *2.  The U.S. Court of Appeals for the Sixth Circuit found that there was “insufficient time to reapportion before the August 1 elections, given the procedural requirements for reapportionment under [local laws] and the fact that reapportionment must be completed and district lines established almost 90 days in advance of the election.”  Id. at *2-3.  As a result, the Court found the matter to be ripe for decision.  Id. at *3.  


Similarly, in Graves v. City of Montgomery, No. 2:11-CV-557-WKW, 2011 U.S. Dist. LEXIS 89093 (M.D. Ala. Aug. 10, 2011), the Plaintiff challenged the upcoming August 23, 2011 city council elections because the districts, which were apportioned following the 1990 federal decennial census, were malapportioned in light of the 2000 census.  Id. at *2.  The U.S. District Court for the Middle District of Alabama did not anticipate a change in the date of the elections, and it understood that reapportionment of the city council districts based upon the 2010 census would not occur prior to these elections given the time constraints set forth in the local laws.  Id. at *25-26.  For these reasons, the Court found the matter to be “sufficiently mature” for decision.  Id. at *26.


Finally, in Perry v. Del Rio, 53 S.W.3d 818 (Tex. App. 2001), the Plaintiff filed suit three days after the state legislature adjourned without enacting reapportionment legislation.  Id. at 823.  The Court of Appeals of Texas found the matter to be ripe because “[b]y that point, at the latest, complaints concerning the congressional districts could not be said to be hypothetical or remote.”  Id. at 825.    


If the Court accepts the Defendants’ assertion that this matter should be dismissed on ripeness grounds because “there remains ample time for the General Assembly to redistrict Virginia’s congressional seats and obtain timely preclearance of that redistricting prior to the 2012 congressional elections,” Defs.’ Br. in Supp. ¶ 4, then the Court will effectively disregard the Plaintiffs’ valid and legitimate claim that “[d]elaying consideration … will cause additional hardship … because, among other reasons, it will prolong their inability to exercise their rights to participate in the election of their congressional representatives.”  Pls.’ Resp. at 5.  Specifically, the Plaintiffs maintain that the General Assembly’s failure to reapportion Virginia’s congressional districts in the year 2011 has precluded them from knowing “which districts they will live in,” “learn[ing] about possible candidates, donat[ing] to campaigns, volunteer[ing] for candidates,” or “consider[ing] their own candidacy.”  Pls.’ Resp. at 5-6; see U.S. Const. art. I, § 2, cl. 2 (persons are constitutionally authorized to run for the U.S. House of Representatives if they “have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and [have been] … an Inhabitant of that State in which he shall be chosen”); U.S. Const. art. I, § 3, cl. 3 (persons are constitutionally authorized to run for the U.S. Senate if they “have attained to the Age of thirty Years, and been nine Years a Citizen of the United States, and [have been] … an Inhabitant of that State for which he shall be chosen”); Randall v. Sorrell, 548 U.S. 230, 261 (2006) (finding a First Amendment interest in “participati[ng] in campaigns through volunteer activities”); United States v. Siegelman, 640 F.3d 1159, 1173 n.21 (11th Cir. 2011) (“[A] campaign donation … is protected First Amendment activity and, indeed, the normal course of politics in this country.”).  Although the Defendants are correct in asserting that the 2012 congressional primary and general elections will not take place for a few months, their perception of the hardship to the Plaintiffs, both potential and realized, is too narrow.  They fail to acknowledge that the General Assembly’s inaction has inhibited the Plaintiffs from participating in many fundamental aspects of the electoral process, including donating money to candidates, campaigning for them, or running for office.   

To date, the Court is unaware of any legislation that has been enacted to push back the date of the primary elections, to extend or push back the deadline in which to file candidate declarations and petitions, or to alter or relax the qualified voter signature and circulation rules for candidate petitions.  As a result, if a candidate for either house of Congress has begun to circulate their petition for signatures, a new reapportionment plan may invalidate the petition and nullify their opportunity to seek office.  This uncertainty prevents congressional candidates “from formulating a message” that is best tailored to their district and inhibits qualified voters from “selecting the candidates best tailored to their party’s interests.”  Miller v. Brown, 462 F.3d 312, 317 (4th Cir. 2006) (citing Clingman v. Beaver, 544 U.S. 581, 600 (2005) (O’Connor, J., concurring) (“And the choice of … selecting a party’s candidate obviously plays a critical role in determining both the party’s message and its prospects of success in the electoral contest.”)).  “Because campaign planning decisions have to be made months, or even years, in advance of the election to be effective,” id. at 317-18, the Court finds that the Plaintiffs’ alleged injuries and hardships are sufficiently mature.    

Moreover, as the Plaintiffs correctly note, and the Defendants do not deny, the General Assembly has failed to reapportion Virginia’s congressional districts in the year 2011 as Article II, Section 6, of the Constitution of the Virginia mandates.  Because “ripeness is peculiarly a question of timing, it is the situation now … that must govern.”  Blanchette v. Conn. Gen. Ins. Corp., 419 U.S. 102, 140 (1974); see Olajide v. B.I.C.E., 402 F. Supp. 2d 688, 691 (E.D. Va. 2005) (disputing the respondents’ “focus[] on the date the petition was filed rather than the time the petition is adjudicated”).  Although the Plaintiffs filed suit in November 2011, the Court will not entertain the Defendants’ claim that the General Assembly may timely reapportion Virginia’s congressional districts by 2011, see Compl. ¶ 5, as this is now an impossibility.  Furthermore, even though the General Assembly has recently enacted a new congressional reapportionment plan in 2012, any injury or hardship to the Plaintiffs may not dissipate until the Governor approves and the appropriate authorities preclear the plan.  For these reasons, the Court finds that this matter is ripe for decision.  To wait any further or require the Plaintiffs to file suit on the eve of an election or a candidate filing deadline will certainly disrupt the electoral process.  

c. Article II, Section 6, of the Constitution of Virginia is mandatory, not directory. 
Even though the General Assembly failed to reapportion Virginia’s congressional districts in the year 2011 in light of the 2010 federal decennial census, the Defendants nonetheless maintain that the General Assembly “retains the authority under the Virginia Constitution to reapportion those districts” because “the Virginia Supreme Court has made clear that the use of ‘shall’ in reference to governmental action ‘is directory and not mandatory.’”  Defs.’ Br. in Supp. ¶ 6 (quoting Tran v. Bd. of Zoning Appeals of Fairfax County, 260 Va. 654, 657-58, 536 S.E.2d 913, 915 (2000) (internal quotation marks omitted)) (other citation omitted).   

Virginia adheres to the rule that “the words of a constitution are to be understood in the sense in which they are popularly employed,” and “every word employed in the Constitution is to be expounded in its plain, obvious, and common sense, unless the context furnishes some ground to control, qualify, or enlarge it.”  Quesinberry v. Hull, 159 Va. 270, 274-75, 165 S.E. 382, 383 (1932) (citations and internal quotation marks omitted) (emphasis added).  

Constitutions are not designed for metaphysical or logical subtleties, for niceties of expression, for critical propriety, for elaborate shades of meaning, or for the exercise of philosophical acuteness or judicial research.  They are instruments of a practical nature, founded on the common business of human life, adapted to common wants, designed for common use, and fitted for common understandings.  The people make them, the people adopt them, the people must be supposed to read them, with the help of common-sense, and cannot be presumed to admit in them any recondite meaning or any extraordinary gloss.   

Id. at 275, 165 S.E. at 383 (citation and internal quotation marks omitted).  

In the context of statutory construction, “courts, in endeavoring to arrive at the meaning of language … often are compelled to construe ‘shall’ as permissive in accordance with the subject matter and context.”  Fox v. Custis, 236 Va. 69, 77, 372 S.E.2d 373, 377 (1988) (citing Huffman v. Kite, 198 Va. 196, 202, 93 S.E.2d 328, 332 (1956)).  Generally, “the word ‘shall’ is primarily mandatory in its effect and the word ‘may’ is primarily permissive.”  Ross v. Craw, 231 Va. 206, 212, 343 S.E.2d 312, 316 (1986) (citing Pettus v. Hendricks, 113 Va. 326, 330, 74 S.E. 191, 193 (1912)).  This distinction is significant as “[a] mandatory provision in a statute is one the omission to follow which renders the proceeding to which it relates illegal and void, while a directory provision is one the observance of which is not necessary to the validity of the proceeding.”  Ladd v. Lamb, 195 Va. 1031, 1035, 81 S.E.2d 756, 759 (1954) (citation and internal quotation marks omitted).  The Supreme Court of Virginia, however, has recognized instances where this distinction is absent, and “the words ‘shall’ and ‘may’ are used interchangeably at times, and ‘shall’ is often interpreted to be directory in meaning.”  Tran v. Fairfax County Bd. of Zoning Appeals, 49 Va. Cir. 189, 191 (Cir. Ct. 1999) (citation omitted).  

In construing a statutory provision containing the word “shall,” the Supreme Court of Virginia has declared that “‘[a] statute directing the mode of proceeding by public officers is to be deemed directory, and a precise compliance is not to be deemed essential to the validity of the proceedings, unless so declared by statute.’”  Commonwealth v. Rafferty, 241 Va. 319, 324-35, 402 S.E.2d 17, 20 (1991) (quoting Nelms v. Vaughan, 84 Va. 696, 699, 5 S.E. 704, 706 (1888) (citation omitted)).  The general rule to determine whether language is mandatory or directory is if “a statute specifies the time within which a public officer is to perform an act regarding the rights and duties of others, it will be considered as merely directory.”  Huffman, 198 Va. at 200, 93 S.E.2d at 331 (1956) (citation and internal quotation marks omitted).  However, if “the nature of the act to be performed or the language shows that the designation of time was intended as a limitation of power,” then the language will be construed as mandatory, not directory.  Id. (emphasis in original).  In arriving at this determination and in order to effectuate the intent of the Constitution’s framers and ratifiers, a court should also give due regard to “the history of the act, its nature, subject matter and purpose, and the significance and importance of the provision here in question” as well as “giv[e] to the language used its ordinary and usually accepted meaning.”  Id. at 199, 93 S.E.2d at 330-31 (emphasis added); see also Antonin Scalia, A Matter of Interpretation 23 (1997) (“A text should not be construed strictly, and it should not be construed leniently; it should be construed reasonably, to contain all that it fairly means.”) (emphasis added).  

With few exceptions, Virginia jurisprudence on this issue is consigned to the sphere of statutory, not constitutional, construction.  For this reason, the Plaintiffs maintain that “the canon of construction invoked by these cases and Defendants applies only to statutes, not to the Virginia Constitution,” Pls.’ Resp. at 13, and they ask the Court to disregard the mandatory/directory distinction because “such interpretative ‘rules’ do not apply to interpretation of the Constitution.”  Id. at 12.  The Court disagrees.  As the Supreme Court of Virginia proclaimed in Albermarle Oil & Gas Co. v. Morris, 138 Va. 1, 121 S.E. 60 (1924), “[c]onstitutional provisions are directory and not mandatory where they refer to matters merely procedural, or confer discretion on the legislature.”  Id. at 10, 121 S.E. at 62 (emphasis added).  Even if the Plaintiffs’ contention that this statement is dicta is valid, Pls.’ Resp. at 13 n.1, the Court is not willing to discount the one case in which the Supreme Court applied the mandatory/directory distinction in construing a constitutional provision, nor, however, is it able to disregard the inherent differences between a statute enacted by the General Assembly and a constitutional provision ratified by the people of the Commonwealth: 

[T]he [former] is passed by a deliberative body of small numbers, a large proportion of whose members are more or less conversant with the niceties of construction and discrimination and fuller opportunity exists for attention and revision of such a character, while constitutions, although framed by conventions, are yet created by the votes of the entire body of electors in a State, the most of whom are little disposed, even if they were able, to engage in such refinements.  The simplest and most obvious interpretation of a constitution, if in itself sensible, is the most likely to be that meant by the people in its adoption.

Town of South Hill v. Allen, 177 Va. 154, 164-65, 12 S.E.2d 770, 774 (1941) (quoting Lake County v. Rollins, 130 U.S. 662, 670 (1889)) (internal quotation marks omitted).  Although the Court finds that the mandatory/directory distinction applies equally to the construction of a constitutional provision, for a number of reasons the Court will not go so far as to declare that the word “shall” in Article II, Section 6, of the Constitution of Virginia is merely directory and does not plainly mean what the people of the Commonwealth reasonably believed it meant when they ratified this provision.  


For instance, the Supreme Court of Virginia has construed one clause in Article II, Section 6, as “speak[ing] in mandatory terms.”  Wilkins, 264 Va. at 462, 571 S.E.2d at 108 (“Article II, § 6 speaks in mandatory terms, stating that electoral districts ‘shall be’ compact and contiguous”).  The weight afforded this decision is diminished, however, because the Supreme Court did not decide whether the constitutional provision at issue here speaks in mandatory or directory terms.  In fact, the Supreme Court’s statutory construction jurisprudence may counsel a finding that this provision is merely directory as it “specifies a time within which a public officer is to perform an act regarding the rights and duties of others,” Huffman, 198 Va. at 200, 93 S.E.2d at 331 (citation and internal quotation marks omitted), that is, Article II, Section 6, directs that the General Assembly reapportion Virginia’s electoral districts in the year 2011.  A court may, however, interpret “shall” as speaking in mandatory terms if “the nature of the act to be performed or the language shows that the designation of time was intended as a limitation of power,” id. (citation and internal quotation marks omitted) (emphasis in original), with due regard given to “the history of the act, its nature, subject matter and purpose, and the significance and importance of the provision here in question,” id. at 199, 93 S.E.2d at 330-31.  


Although Article II, Section 6, imposes a time constraint, which Virginia state courts have generally interpreted in a statutory context as “directory and procedural,” the Court finds that this constitutional provision was intended to limit the General Assembly’s authority to reapportion Virginia’s electoral districts after the year 2011: (1) to ensure that these districts are timely and properly apportioned to allow citizens unfettered participation in the 2012 electoral process; (2) to avoid precisely the types of constitutional challenges that the Plaintiffs raise in their Complaint; and (3) to preclude “politically convenient redistricting whenever one political party or the other might gain the upper hand and find it attractive to redraw political boundaries to consolidate power,” Pls.’ Resp. at 10.  As the Plaintiffs persuasively note, a parallel can be made to the election of state House and Senate members.  Article IV, Sections 2 and 3, of the Constitution of Virginia, impose time constraints and mandate that the election of state Senate and House members take place quadrennially and biennially, respectively.  Both constitutional provisions employ the word “shall.”  Yet, there is no question that “shall” speaks in mandatory terms.  

Likewise, the framers and ratifiers of the Constitution considered it prudent to mandate that the General Assembly reapportion Virginia’s electoral districts in the year 2011 in light of the 2010 census.  They did so precisely to ensure that the Plaintiffs, as well as other qualified voters in the Commonwealth, might freely and fully participate in the 2012 electoral process as residents of properly apportioned districts.  If the Court concurs with the Defendants’ proposition that the word “shall” in Article II, Section 6, is directory, then the General Assembly will have limitless discretion to reapportion Virginia’s electoral districts in any year it chooses.  In fact, the Defendants argue that the General Assembly possessses such authority.  This reasoning, however, if adopted by the Court, would effectively transform this constitutional provision into being inconsequential and, thereby, contradict the time-honored principle that “every section, phrase and word [of the Constitution be] given effect.”  Dean v. Paolicelli, 194 Va. 219, 226, 72 S.E.2d 506, 511 (1952) (citations omitted).  

The Court finds that it is also of major significance that since the Constitution of Virginia’s most recent revision in 1971, the General Assembly has without fail, until 2011, reapportioned Virginia’s electoral districts in the year following the federal decennial census.
  This fact, as well as those arguments previously raised, support the Court’s finding that the word “shall” in Article II, Section 6, speaks in mandatory, not directory, terms, stating that Virginia’s electoral districts shall be reapportioned in the year 2011.  However, whether the General Assembly’s failure to reapportion Virginia’s congressional districts in accordance with this constitutional mandate is a bar to its exercising this authority in 2012 is not decided at this time.  

d. The doctrine of separation of powers does not preclude the Court from deciding this matter.

It is also the Defendants’ contention that “the injunctive relief requested or the judicial redrawing of congressional districts [is not] presently within the courts’ authority, as affording the requested relief would violate the Commonwealth’s constitutional separation of powers.”  Defs.’ Br. in Supp. ¶ 9.  


The Constitution of Virginia bestows fundamental powers onto three separate branches of government: the Governor, who shall exercise “chief executive power,” Va. Const. art. V, § 1, the General Assembly, which shall exercise “legislative power,” id. art. IV, § 1, and the Supreme Court, which shall exercise “judicial power,” id. art. VI, § 1.  The partition of these powers is clear: “The legislative, executive, and judicial departments shall be separate and distinct, so that none exercise the powers properly belonging to the others.”  Id. art. III, § 1.     


At the core of the doctrine of separation of powers is that the duties of governing are exclusively assigned to specific departments.  For instance, the Supreme Court and the General Assembly may not issue clemencies or pardons, as this function is assigned solely to the Governor.  The Governor and the Supreme Court may not enact legislation, which is wholly within the province of the General Assembly to do.  And the General Assembly and the Governor may not interfere with a court’s power to render judgment.  In assessing constitutional challenges grounded in the separation of powers doctrine, the Supreme Court of Virginia has “long emphasized that reviewing courts must evaluate such challenges in the contextual framework of the ‘whole power’ of a governmental department.”  In re Phillips, 265 Va. 81, 86, 574 S.E.2d 270, 273 (2003).  


Constitutionally, the demarcation of Virginia’s electoral districts is a matter left to discretion of the General Assembly.  See U.S. Const. art. I, § 4, cl. 1 (“The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof”); Va. Const. art. II, § 4 (“The General Assembly shall … regulate the time, place, manner, conduct, and administration of primary, general, and special elections, and shall have power to make any other law regulating elections not inconsistent with this Constitution.”); id. art. II, § 6 (“Members of the House of Representatives of the United States … shall be elected from electoral districts established by the General Assembly.”).  As Virginia jurisprudence in this area makes clear, however, a colorable claim that the General Assembly’s reapportionment plan, or lack thereof, violates the Constitution of Virginia presents a justiciable controversy that is subject to judicial scrutiny.  On at least three separate occasions, Virginia state courts have intervened in the reapportionment process: in Wilkins v. Davis, 205 Va. 803, 139 S.E.2d 849 (1965), the Supreme Court of Virginia declared unconstitutional the Apportionment Act of 1952, ordered the General Assembly to reapportion Virginia’s congressional districts, and directed the election-at-large of congressional candidates until such reapportionment occurred; in Brown v. Saunders, 159 Va. 28, 166 S.E. 105 (1932), the Supreme Court of Virginia declared unconstitutional Chapter 23 of the Acts of Assembly of 1932 and ordered the election-at-large of congressional candidates; and in West v. Gilmore, No. CL01-84, 2002 Va. Cir. LEXIS 37 (Cir. Ct. Mar. 10, 2002), a circuit court declared unconstitutional the state House and Senate districts established under Code §§ 24.2-303.1 and 24.2-304, ordered the General Assembly to reapportion those districts, and enjoined elections in those districts until such reapportionment occurred.  


Similarly, at the federal level, the judiciary has not abstained from interceding in Virginia’s reapportionment process: in Davis v. Mann, 377 U.S. 678 (1964), the U.S. Supreme Court affirmed a district court’s invalidation of the General Assembly’s reapportionment of state House and Senate districts and remanded the matter to the district court to provide the General Assembly with adequate opportunity to enact a valid reapportionment plan; and in Cosner v. Dalton, 522 F. Supp. 350 (E.D. Va. 1981), a district court invalidated the General Assembly’s reapportionment of state House districts, permitted the reapportionment plan to proceed for the impending elections, with those elected serving only one year, and ordered the General Assembly to submit a constitutionally valid plan within five months.  Furthermore, Virginia has not been alone in having its reapportionment plans reviewed and invalidated by the judiciary.  In fact, as the Plaintiffs note, “[i]n the 2000 redistricting cycle alone, state and federal courts reviewed congressional districts in 21 states and actually drew lines themselves in 9 states.”  Pls.’ Resp. at 15 (emphasis in original).  This evidence bolsters the Plaintiffs’ proposition, and weakens the Defendants’ claim, that separation of powers concerns do not preclude the Court from deciding this matter.  


The Supreme Court of Virginia has recognized circumstances in which it is proper for the judiciary to involve itself in the largely legislative area of reapportionment.  See Brown, 159 Va. at 36, 166 S.E. at 107.  

If the validity of an apportionment act with respect to compliance with the constitutional requirements as to the manner of its adoption is subject to judicial review, it follows that if the provisions in question constitute limitations upon the legislative power of apportionment …, then whether those limitations have been exceeded is [also] a question for judicial determination. 

Id. (emphasis in original); see also Scott v. Germano, 381 U.S. 407, 409 (1965) (“The power of the judiciary of a State to require valid reapportionment or to formulate a valid redistricting plan has not only been recognized by [the U.S. Supreme Court] but appropriate action by the States in such cases has been specifically encouraged.”).  Likewise, whether the General Assembly has failed to comply with a constitutional mandate to reapportion Virginia’s congressional districts in the year 2011 is an issue that is proper for judicial scrutiny.  The legal question involved is whether the inaction of the General Assembly is in conflict with the constitutional mandate that “[t]he General Assembly shall reapportion the Commonwealth into electoral districts in accordance with this section in the year 2011 and every ten years thereafter.”  Va. Const. art. II, § 6.  As Virginia jurisprudence is replete with examples where the judiciary has implicated itself in the reapportionment process, the Court does not find that separation of powers concerns preclude it from deciding this matter.  


e.
The Defendants are not immune from suit. 

Finally, the Defendants assert that the “Plaintiffs’ claims against the Governor, Lieutenant Governor, Attorney General, and officials of the Virginia State Board of Elections are barred by sovereign immunity because each defendant is a ‘high level governmental official[]’ entitled to absolute immunity for his or her official acts.”  Defs.’ Br. in Supp. ¶ 10 (quoting Messina v. Burden, 228 Va. 301, 309, 321 S.E.2d 657, 661 (1984) (“There is very little debate regarding the extension of the doctrine [of sovereign immunity] to those who operate at the highest levels of the three branches of government.  Governors, judges, members of state and local legislative bodies, and other high level governmental officials have generally been accorded absolute immunity.”)).  

Sovereign immunity, which is “alive and well” in Virginia, Messina, 228 Va. at 307, 321 S.E.2d at 660 (internal quotation marks omitted), “is an established principle of sovereignty, in all civilized nations, that a sovereign State [and, on many occasions, its officials] cannot be [sued] in its own courts, or in any other, without its consent and permission.”  The Bd. of Pub. Works v. Gannt, 76 Va. 455, 461 (1882).  The doctrine extends to both “actions at law for damages and [] suits in equity to restrain governmental action or to compel such action,” Alliance To Save the Mattaponi v. Virginia, 270 Va. 423, 455, 621 S.E.2d 78, 96 (2005) (citing Hinchey v. Ogden, 226 Va. 234, 240, 307 S.E.2d 891, 894 (1983)) (other citation omitted), and it “cannot be eliminated by the simple expedient of doing away with … by judicial fiat.”  Messina, 228 Va. at 307, 321 S.E.2d at 660.  Sovereign immunity exists to preclude “inconvenience and danger to the public in the form of officials being fearful and unwilling to carry out their public duties.”  Messina, 228 Va. at 307, 321 S.E.2d at 660.  Citizens, moreover, may be reluctant to engage in public service, and the public purse as well as the efficient and orderly administration of the Commonwealth would be unduly compromised.  Id. at 307-08, 321 S.E.2d at 660 (quoting Gannt, 76 Va. at 462 (quoting The Siren, 74 U.S. (7 Wall.) 152, 154 (1868)).  

The doctrine, however, does not confer absolute immunity from suit.  For example, “sovereign immunity does not preclude declaratory and injunctive relief based on self-executing provisions of the Constitution of Virginia.”  Digiacinto v. The Rector & Visitors of George Mason Univ., 281 Va. 127, 137, 704 S.E.2d 365, 371 (2011) (citing Gray v. Va. Sec’y of Transp., 276 Va. 93, 104-07, 662 S.E.2d 66, 71-73 (2008)) (other citation omitted).  Thus, a plea of sovereign immunity cannot bar a claim by the Plaintiffs for declaratory and injunctive relief challenging the General Assembly’s authority to enact a new congressional reapportionment plan in the year 2012 based upon a self-executing provision of the Constitution of Virginia.  The Defendants claim that Article II, Section 6, is not self-executing.  The Court disagrees.  

The Supreme Court of Virginia “has articulated the following characteristics of a self-executing provision:”

A constitutional provision is self-executing when it expressly so declares.  See, e.g., Va. Const. art. I, § 8.  Even without benefit of such a declaration, constitutional provisions in bills of rights and those merely declaratory of common law are usually considered self-executing.  The same is true of provisions which specifically prohibit particular conduct.  Provisions of a Constitution of a negative character are generally, if not universally, construed to be self-executing.

….

A constitutional provision may be said to be self-executing if it supplies a sufficient rule by means of which the right given may be employed and protected, or the duty imposed may be enforced; and it is not self-executing when it merely indicates principles, without laying down rules by means of which those principles may be given the force of law.

Id. at 137-38, 704 S.E.2d at 371 (quoting Gray, 276 Va. at 103-04, 662 S.E.2d at 71-72 (internal quotation marks omitted) (quoting Robb v. Shockoe Slip Found., 228 Va. 678, 681-82, 324 S.E.2d 674, 767 (1985)).  Furthermore, “[i]f a constitutional provision is self-executing, no further legislation is required to make it operative.”  Id. at 138, 704 S.E.2d at 371 (quoting Gray, 276 Va. at 103, 662 S.E.2d at 71 (citations omitted)).  


In Digiacinto, the Supreme Court of Virginia determined that Article I, Section 14, of the Constitution of Virginia
 is self-executing because the provision “is within the Bill of Rights” and “is stated in the negative.”  Id.  Similarly, in Gray, the Supreme Court held that Article I, Section 5,
 and Article III, Section 1,
 are self-executing.  Gray, 276 Va. at 105, 662 S.E.2d at 73.  The former provision is contained in the Bill of Rights, and the latter provision “reiterates the mandate” of the former and is stated in negative terms, thus requiring “no additional legislation … to carry into effect the[se] clear mandate[s].”  Id. at 105, 662 S.E.2d at 72-73 (citations omitted).  In contrast, in Robb, the Supreme Court found that Article XI, Section 1,
 is not self-executing for a number of reasons, including the provision “is not prohibitory or negative in character,” it “confines itself to an affirmative declaration of what [is] described as ‘very broad public policy,’” “no declaration of self-execution” is present, the provision “is not in the Bill of Rights, it is not declaratory of common law,” nor does the provision “lay[] down [] rules by means of which the principles it posits may be given the force of law.”  Robb, 228 Va. at 682, 324 S.E.2d at 676.  Notably, no Virginia state court decision exists to guide the Court in ascertaining whether Article II, Section 6, of the Constitution of Virginia—“[t]he General Assembly shall reapportion the Commonwealth into electoral districts in accordance with this section in the year 2011 and every ten years thereafter”—is self-executing.  See Wade v. Nolan, 414 P.2d 689, 695 (Alaska 1966) (holding that the reapportionment provisions in the state Constitution are intended to be “as nearly as self executing as possible”); Wheat v. Brown, 320 Mont. 15, 25, 85 P.3d 765, 771 (2004) (“Article V, Section 14’s mandate that the Commission effect redistricting is self-executing.”).  


Although this constitutional provision is not contained in the Bill of Rights, does not expressly declare that it is self-executing, and does not consist of negative terms, the Court finds that, significantly, it does not require subsequent legislation to become operative.  In order to make this provision as nearly self-executing as possible, the Constitution’s framers provided that once the General Assembly convened for its 2011 legislative session and was in receipt of the 2010 census data, it, and it alone, was constitutionally authorized to reapportion Virginia’s electoral districts in that year.  This power was exercisable without being dependent on external forces or other contingencies.  Moreover, the nature and extent of this authority was fixed by the provision itself, which is neither ambiguous nor does it allow interpretive freedom.  For these reasons, the Court finds that the provision contained in Article II, Section 6, of the Constitution of Virginia is self-executing, and, thus, the doctrine of sovereign immunity does not bar the Plaintiffs’ suit against the Defendants.


This holding, however, does not depend entirely on the question of whether a constitutional provision is self-executing.  For example, at least six cases exist in Virginia’s reapportionment jurisprudence in which one or more of the parties named in the suit is, for the purposes of our analysis, a “high level governmental official,” and, yet, the state court deciding the matter did not dismiss it on the grounds of sovereign immunity.  See Wilkins v. West, 264 Va. 447, 571 S.E.2d 100 (2002) (S. Vance Wilkins was the Speaker of the House of Delegates; suit was also filed against the Governor, Lieutenant Governor, acting Attorney General, Secretary of the State Board of Elections, and six members of the General Assembly, although the Lieutenant Governor was never served with process and was, therefore, dismissed as a party, as was the acting Attorney General); Jamerson v. Womack, 244 Va. 506, 423 S.E.2d 180 (1992) (Pamela M. Womack was the Secretary of the Commonwealth); Simpson v. Mahan, 212 Va. 416, 185 S.E.2d 47 (1971) (Joan S. Mahan was the Executive Secretary of the State Board of Elections); Wilkins v. Davis, 205 Va. 803, 139 S.E.2d 849 (1965) (Levin Nock Davis was the Secretary of the Commonwealth; suit was also filed against members of the State Board of Elections); Brown v. Saunders, 159 Va. 28, 166 S.E. 105 (1932) (Peter Saunders was the Secretary of the Commonwealth); West v. Gilmore, No. CL01-84, 2002 Va. Cir. LEXIS 37 (Cir. Ct. Mar. 10, 2002) (Jim Gilmore III was the Governor).  

Also significant is the fact that this matter is not a tort action or one based in contract.  It is not grounded on some particularized wrong directed to the Plaintiffs by the Commonwealth or its officers.  It is, instead, a claim that the General Assembly violated its constitutional mandate and that the Plaintiffs are aggrieved by this violation.  As Judge William H. Ledbetter, Jr., persuasively wrote, with some modification by the Court,

Few things could be more alien to the principle of judicial review, deeply rooted in our concept of the rule of law, than the [Defendants’] assertion that the doctrine of sovereign immunity constitutes an absolute bar to any judicial proceeding challenging the [inaction] of [the General Assembly] even if [that inaction] amount[s] to ignoring or refusing to carry out [constitutional mandates].  By this reasoning, the [General Assembly] could simply refuse to promulgate any [reapportionment plan], or it could blithely ignore [Article II, Section 6, of the Constitution of Virginia], and no aggrieved citizen would have any recourse to any forum….  In essence, then, [the General Assembly] could do more or less as [it] pleased with regard to [constitutional mandates], and the courts would be obligated to turn a deaf ear to the citizens of the Commonwealth affected by such [allegedly unconstitutional] conduct.

Rosada v. Jackson, 12 Va. Cir. 302, 305 (Cir. Ct. 1988) (rejecting the defendants’ “contention that the doctrine of sovereign immunity shields [them] completely from judicial proceedings”).  The Court agrees with this view.  Even if some question remains as to whether the constitutional provision of concern in Article II, Section 6, is self-executing, there is little doubt that the doctrine of sovereign immunity surely cannot be raised as an affirmative defense here.  To hold otherwise would effectively immunize the government and its officials from all suits alleging a violation of the Constitution of Virginia.  The Court is not willing to extend the doctrine that far, nor, however, is it abolishing sovereign immunity by “judicial fiat.”  Rather, the Court holds that the Defendants may not successfully assert sovereign immunity here.  

III. CONCLUSION


For the reasons previously stated, the Court finds that the Plaintiffs have standing to bring this action, that this matter is ripe for decision, that the doctrines of separation of powers and sovereign immunity do not preclude it from deciding this matter, and that the language of Article II, Section 6, of the Constitution of Virginia speaks in mandatory, not directory, terms.  Accordingly, the Defendants’ Motion to Dismiss is DENIED and their Plea in Bar of Sovereign Immunity is OVERRULED.  


The Court waives the parties’ endorsement of this Order pursuant to Rule 1:13 of the Supreme Court of Virginia.


The Clerk is directed to forward a certified copy of this Order to the parties.


IT IS SO ORDERED.
ENTERED:___/___/___



_________________________________




 




          Richard D. Taylor, Jr., Judge
� The Court is aware that a bill to reapportion Virginia’s congressional districts passed the House of Delegates on January 13, 2012 and the Senate on January 20, 2012.  As of the date of this writing, however, the Governor has not approved the bill, nor has it been precleared by the U.S. Department of Justice, or the U.S. District Court for the District of Columbia.  Notwithstanding this development, the issue to be resolved by the Court is whether the General Assembly has forfeited its constitutional responsibility to reapportion Virginia’s congressional districts because it failed to do so in the year 2011 as the Constitution of Virginia mandates.  The answer to this question is not rendered moot because of the passage of a new reapportionment plan in 2012.


� The 1981 reapportionment of state House districts was invalidated by a federal court that same year.  See Cosner v. Dalton, 522 F. Supp. 350 (E.D. Va. 1981).  


� “That the people have a right to uniform government; and, therefore, that no government separate from, or independent of, the government of Virginia, ought to be erected or established within the limits thereof.”  Va. Const. art. I, § 14.  


� “That the legislative, executive, and judicial departments of the Commonwealth should be separate and distinct.”  Va. Const. art. I, § 5.  


� “The legislative, executive, and judicial departments shall be separate and distinct, so that none exercise the powers properly belonging to the others, nor any person exercise the power of more than one of them at the same time.”  Va. Const. art. III, § 1.  


� “To the end that the people have clean air, pure water, and the use and enjoyment for recreation of adequate public lands, waters, and other natural resources, it shall be the policy of the Commonwealth to conserve, develop, and utilize its natural resources, its public lands, and its historical sites and buildings. Further, it shall be the Commonwealth's policy to protect its atmosphere, lands, and waters from pollution, impairment, or destruction, for the benefit, enjoyment, and general welfare of the people of the Commonwealth.”  Va. Const. art. XI, § 1.  
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